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 Response to New Jersey proposal to tax 50 percent of GILTI: On September 24, 2018, the New Jersey Legislature released a proposed draft of Assembly Bill 4495 (the “Bill”) which addresses New Jersey’s treatment of various provisions of the federal tax reform bill passed in December 2017.  In this version of the Bill, global intangible low-taxed income (“GILTI”) included in federal income under IRC section 951A would be taxed by New Jersey.  New Jersey would also allow the federal GILTI deduction provided by IRC section 250, effectively taxing 50 percent of GILTI. If this version of the Bill passes, to our knowledge New Jersey will be the only state to have specifically considered and affirmatively decided to tax 50 percent of GILTI.  Supporters of the Bill’s treatment of GILTI claim that New Jersey would not be an outlier if the state taxes 50 percent of GILTI.  These supporters believe that 18 other states tax at least 50 percent of GILTI – that belief is wrong for the following reasons:  1. Many of the states reflected on the list are still considering how they will treat GILTI, including New York. We expect that most will ultimately decouple from the federal GILTI entirely or subject only a small portion to tax, as at least 10 states have already done.  2. The following 13 states cited by the Bill’s supporters as taxing at least 50 percent of GILTI have deductions, such as dividends-received deductions, that could apply to GILTI such that at least 70 percent, and in many states as much as 100 percent, of GILTI could be excluded from the state tax base:  
• Alaska 
• Alabama 
• Delaware 
• Florida 
• Illinois  
• Kansas 
• Maryland 

• Missouri 
• North Dakota 
• Nebraska 
• New York 
• Rhode Island 
• West Virginia  3. Furthermore, the list of 18 states that tax at least 50 percent of GILTI includes Virginia and Arkansas. The inclusion of these 2 states is entirely inappropriate because neither state conforms to the GILTI provisions of the Internal Revenue Code and, thus, clearly no portion of GILTI is taxed by those states. 


