
 

 
Comments on TB-85(R): Tax Conformity to IRC §951A (GILTI) and IRC §250 (FDII) 

 
 
 
 

  
• Allocation of GILTI:  It is likely that the Division of Taxation’s proposed method of allocating 

a taxpayer’s global intangible low-taxed income (“GILTI”) to New Jersey is unconstitutional.  
The Division’s recent guidance provides that, unlike all other income, GILTI is not allocated to 
New Jersey based on the underlying activities that derive the income, but instead is allocated to 
New Jersey based on the ratio of the New Jersey gross domestic product (“GDP”) over the total 
GDP in all states where the taxpayer has economic nexus.   
 
GILTI is income derived from the foreign business operations of foreign corporations that is 
required to be reported by certain US shareholders of those foreign corporations for federal 
income tax purposes pursuant to IRC § 951A.  Both the Due Process Clause and the Commerce 
Clause of the US Constitution require that the tax imposed by a state be rationally or fairly 
related to the taxpayer’s business in the taxing state.  Allocating a taxpayer’s GILTI to New 
Jersey without any consideration for the activities that derived that income could result in a 
taxpayer’s New Jersey Corporation Business Tax (“CBT”) liability not being rationally related to 
the taxpayer’s business in New Jersey.  Accordingly, the Division’s proposed allocation method 
for GILTI, as applied to many taxpayers, would violate the US Constitution.  
 
Furthermore, allocating income from foreign operations less favorably than income from 
domestic operations violates the Foreign Commerce Clause; because the Division’s proposed 
allocation of GILTI would provide a different allocation factor for foreign income than the factor 
used for domestic income, the proposed method for allocating GILTI may violate the Foreign 
Commerce Clause if the allocation factor determined for such income is higher than the 
allocation factor determined for the non-GILTI.     
 

• Allocation of FDII:  The Division also proposes to apply the new GDP-based allocation regime 
to income used to compute the foreign-derived intangible income (“FDII”) deduction.   The 
income considered in the computation of the FDII deduction is income from foreign sales of US 
corporations.  This income has always been included in the federal and New Jersey tax base.  All 
that the Tax Cuts and Jobs Act did was create a federal deduction for such income to incentivize 
corporations to keep operations in the US.  Thus, in applying this GDP-based allocation regime 
to FDII, the Division has arbitrarily carved out a category of sales of US corporations and 
subjected that income to a different allocation regime than other sales.  This simply makes no 
sense.  There is no rational basis upon which the Department can distinguish FDII from other 
sales to justify the use of a different allocation method.     

Furthermore, as with GILTI, failing to consider the activities that derived the FDII in allocating 
such income could result in a New Jersey CBT liability that is not rationally related to the 
taxpayer’s business in New Jersey and, thus, such allocation regime may be unconstitutional.  

 



 

 
 
 

• Section 250 Deduction for GILTI and FDII:  The Division’s guidance suggests that the GILTI 
and FDII deductions provided in IRC § 250 are allowed only if the corporation that took the 
deductions for federal purposes is itself a New Jersey “taxpayer” (and not a non-taxable member 
of the New Jersey combined filing group).  This rule could not have been the intention of the 
New Jersey legislature as such a rule would arbitrarily discriminate against out-of-state 
companies that are subject to New Jersey tax on their income through their inclusion in a 
combined filing group, but do not themselves have nexus in New Jersey.  The GILTI and FDII of 
both taxable and non-taxable members of a New Jersey combined group are included in the New 
Jersey tax base of the combined group and, thus, it would be illogical to disallow the GILTI and 
FDII deductions only for the non-taxable corporations.  Furthermore, arbitrarily discriminating 
against out-of-state corporations by disallowing deductions that are allowed to corporations with 
New Jersey nexus could violate the Commerce Clause of the US Constitution.     

 


