
UTAH NEEDS TO ADDRESS THE FEDERAL TAX CUTS AND JOBS ACT (TCJA) IN 2018 
 
The Tax Cuts and Job Act (TCJA) enacted in December 2017 represents the most comprehensive 
overhaul of the Internal Revenue Code (IRC) in thirty years. The federal tax changes enacted as part 
of the TCJA will have a significant impact on state income taxes as most states, including Utah, 
base their income tax calculations on the federal IRC.  Set forth below, we discuss certain 
provisions from which Utah should decouple in the interest of fairness, simplicity, and efficiency.  
In addition, taxpayers need these issues addressed in 2018 because there is currently uncertainty as 
to how certain provisions will be treated for purposes of Utah’s Corporation Franchise Tax; 
taxpayers need certainty in 2018 in order to properly comply with their statutory and regulatory 
reporting requirements.   
 
ISSUES AND RECOMMENDATIONS:  There are four provisions of the TCJA from which Utah 
should decouple:  (1) the deemed repatriation of foreign earnings (the Repatriation Transition Tax), 
(2) the inclusion of global intangible low-taxed income (GILTI) in the tax base, (3) the new 
limitation on the deductibility of interest expense, and (4) the new limitation on the deductibility of 
FDIC premiums.  	

 
ISSUE 1:  The Repatriation Transition Tax (IRC §965): 
 
The TCJA moves the U.S. to a “territorial system” of taxation which allows U.S. companies access 
to their foreign earnings without incurring additional tax.  However, as a one-time “cost” of moving 
to the territorial system, U.S. companies will pay a tax on certain earnings attributable to their 
foreign subsidiaries that have accumulated over 30 years (the “Repatriation Transition Tax”).  This 
is a one-time special assessment in 2017 (or the first year a company is subject to the Repatriation 
Transition Tax) that is paid over 8 years.  Earlier this year, Utah conformed to the 8-year deferral 
period. 
 
Complexity:  The usual rationale for conforming to the federal tax base is simplicity for taxpayers 
and the Utah State Tax Commission.  In this case, conforming causes complexity.  The complexity 
from conforming is caused by the method used to compute the Repatriation Transition Tax at the 
federal level:  The amount of foreign earnings deemed repatriated is determined on an aggregate 
basis pursuant to a complicated set of rules, with the E&P of certain foreign subsidiaries being 
offset by E&P deficits from other foreign subsidiaries.  At the federal level this is computed by 
netting the E&P among all foreign subsidiaries of the consolidated group.  If Utah conforms to the 
Repatriation Transition Tax, Utah cannot just use the foreign earnings deemed repatriated at the 
federal level and place such earnings on the Utah TC-20, the Utah Corporation Franchise Tax 
return.   Instead, to the extent that the members comprising the Utah combined group are not exactly 
the same as the members of the federal consolidated group, a whole new computation will need to 
be performed to determine the foreign earnings deemed repatriated for Utah purposes,.   
 
In addition, Utah’s rules provide for a dividends-received deduction for dividends received from 
corporations that have common ownership and are unitary with the taxpayer.    Accordingly, to the 
extent that only some of the foreign subsidiaries included in computing the amount of the taxpayer’s 
deemed repatriated foreign E&P are eligible for the 50% dividends-received deduction, a method 
will need to be created to determine the amount of the deemed repatriated foreign E&P attributable 
to each foreign subsidiary in order to determine how much of a dividends-received deduction the 



taxpayer can take.  This will require the Utah State Tax Commission to draft new rules because 
there is no simple way to allocate the E&P among the foreign subsidiaries due to the fact that 
computation of the deemed repatriated foreign earnings is on an aggregate, not a subsidiary-by-
subsidiary, basis.   
 
Unconstitutionality:  Inclusion of deemed repatriated earnings from foreign corporations can result 
in apportionment issues that violate the U.S. Constitution.  Pursuant to the Commerce Clause, Utah 
is allowed to tax only that portion of a corporation’s income that is properly related to activities or 
transactions that occur in Utah.  Utah conforms to this requirement by applying an apportionment 
formula to a corporation’s modified federal taxable income, with the apportionment formula 
designed to reflect the portion of the corporation’s activity in Utah for that year.  The deemed 
repatriated foreign earnings, however, were earned over a thirty-year period and, thus, inclusion of 
such income based on a current day apportionment formula would likely be unconstitutional.  It 
would be virtually impossible to solve this problem and determine the taxpayer’s apportionment 
formula for each of the relevant years in which the foreign earnings were actually earned.  In 
confirming the importance of this point, it should be noted that Utah law specifically references the 
Commerce Clause of the United States Constitution when discussing fair apportionment of income 
as business income. Additional intractable Commerce Clause issues will likely arise for specific 
taxpayers because of differences in the historic treatment of the annual inclusion of unitary 
subsidiaries in the tax base versus the one time “catch-up” inclusion of foreign subsidiary income.  
 
ISSUE 2:  GILTI (IRC §951A and IRC §250): 
 
GILTI, which consists of certain foreign-generated earnings, is a new category of income created by 
the TCJA; taxation of GILTI effectively results in the imposition of a minimum tax on a taxpayer’s 
worldwide income.  GILTI is a recurring federal calculation effective beginning in 2018 (or the first 
year after a company is subject to the one-time transition tax).  On their federal returns, taxpayers 
are allowed to offset GILTI with IRC §250(a)(1)(B) amounts and foreign tax credits, which have 
the effect of only taxing income earned in low-tax foreign jurisdictions.   
 
Double-Taxation:  At the federal level, not only is the method of taxing GILTI structured in a 
manner designed to reduce the tax rate imposed on any GILTI inclusion, it is also designed in a 
manner intended to tax the foreign subsidiaries’ earnings only to the extent such earnings are 
attributable to low-tax countries in which little or no tax is paid on the GILTI.  The method 
designed to implement the exclusion from tax of GILTI earned in high-tax jurisdictions is by taking 
into account tax payments made by the dividend payors to foreign countries through foreign tax 
credits.  Utah does not take into account foreign tax credits and thus conformity with GILTI would 
result in Utah taxing foreign earnings from active operations earned in high-tax jurisdictions, not 
just foreign earnings on which little or no tax may be paid.  This would result in such earnings being 
taxed twice – in the country where such foreign earnings are generated and in Utah.  Accordingly, if 
Utah were to include GILTI in a taxpayer’s base without making some adjustment to account for 
the fact that such income may be subject to substantial foreign taxes where earned, Utah would be 
exceeding the intent and focus of the federal legislation, and indiscriminately penalizing taxpayers 
with foreign subsidiaries without any regard for whether those foreign subsidiaries are operating in 
high- or low-tax jurisdictions.   
 
Complexity:  The usual rationale for conforming to the federal tax base is simplicity for taxpayers 
and the Utah State Tax Commission.  In this case, conforming causes complexity because if GILTI 



is included in a taxpayer’s income base as business income, a proper method of including such 
income in the receipts factor will need to be determined.  Because GILTI is income from the 
conduct of active foreign operations, any rules for sourcing GILTI should take into account the 
actual foreign operations being conducted.  This could be very difficult because GILTI represents 
the excess of certain income generated by a taxpayer’s foreign subsidiaries, as determined on an 
aggregate basis.  That GILTI is determined on an aggregate basis, and that GILTI represents the 
excess of certain income generated by those aggregated foreign subsidiaries, would make it 
complex for the taxpayer to determine (and Utah to audit) the specific activities generating the 
GILTI income.   
 
Unconstitutionality:  Inclusion of GILTI in the tax base would also be potentially unconstitutional. 
Income from GILTI is by definition income from foreign subsidiaries.  To include such income 
from subsidiary operations conducted outside of the U.S. but not income from subsidiary operations 
conducted within the U.S. would violate the Foreign Commerce Clause.   
 
While the income of U.S. subsidiary operations would be included in the tax base if such subsidiary 
is included in a combined return with its parent, not all U.S. subsidiaries will be included in a 
combined return with their parent — for example, a parent and subsidiary not engaged in a unitary 
business.  In confirming the importance of this point, it should be noted that Utah law specifically 
references the Commerce Clause of the United States Constitution when discussing fair 
apportionment of income as business income.  
 
ISSUE 3:  Interest Expense Limitation (IRC §163(j)): 
 
Adopting the new federal interest expense limitation put in place for federal income tax purposes 
will result in many complications for Utah corporate franchise tax purposes. 
 
The purpose for which Congress adopted the federal interest expense limitation will not be 
served by implementing such limitation at the state level.  The limitation was put in place as an 
anti-earnings stripping tool that was meant to address the supposed propensity for multinational 
taxpayers to incur interest expense within the U.S. in order to reap a higher tax benefit for 
deductions used within the U.S.   Accordingly, there is no question that the business interest 
expense being disallowed under the new  federal limitation is valid business interest expense.  
Instead, the rules were put in place to dissuade companies from placing what U.S. Congress 
deemed to be an excessive portion of their interest expense within the U.S. 
 
Complexity:  The usual rationale for conforming to the federal tax base is simplicity for taxpayers 
and the Utah State Tax Commission.  In this case, conforming causes complexity.  While it is not 
yet certain whether the interest limitation will be determined at the consolidated group level for 
federal income tax purposes, legislative history indicates that was the intended method to be 
used.  The members of a Utah combined group, however, can vary from the members of the 
federal consolidated group, resulting in the need for additional computations to be performed 
for Utah. Computation of the applicable interest expense limitation based on the members of 
the Utah combined group can have a much different result than at the federal level. For 
example, a group of corporations that is consolidated at the federal level and that does not have 
any disallowed interest at the federal level could end up with interest disallowance in Utah.  
Thus, for Utah purposes, there may be a group that technically has interest disallowed even 



though they do not have excessive interest expense in the U.S. 
 
Additionally, at the federal level interest expense  is not merely l o s t  if it is subject to the 
interest disallowance.  Instead, the taxpayer is allowed to carryforward the disallowed interest 
indefinitely for use in future years when it is not subject to the interest expense disallowance.  If 
Utah does decide to adopt the interest expense limitation, there will now need to be a new 
category of carryforwards, in addition to NOL carryforwards, to be tracked—suspended interest.  
In addition, issues would arise, as with NOL carryforwards, whether to allow use of the 
suspended losses in future years based on the taxpayer's apportionment formula in the year the 
interest expense was actually paid or the year in which the interest expense was used.  Finally, 
in the case of a combined group, issues would arise as to which entity the suspended interest 
would be attributed if the composition of the group changed -- for example, if corporations join 
or leave a Utah combined group. 
 
Even more disturbingly, if members of a federal consolidated group file as part of two groups 
in Utah (or one or more entities file separate returns), one group could have an interest expense 
disallowance while the other group could be paying tax on income received from the first group.  
This is patently unfair and bad tax policy. There is no easy fix for such inappropriate treatment 
because the disallowed interest is not directly attributed to specific lending transactions. Thus, a 
method would need to be devised to attribute the disallowed interest expense of the combined 
group between its related and unrelated-party interest expense so that the combined group 
receiving the related party interest could exclude such interest income from its tax base.  To add 
further complexity to the issue, Utah may want to institute a carryforward of such related-party 
interest income so that when the related interest expense is deducted by the paying combined 
group, the interest income would be added back to the receiving combined group.  This would 
result in the need to track several items for Utah tax purposes – the suspended interest expense 
deemed to be unrelated-party interest expense by year, and the suspended related party interest 
income by year.  Again, further complications would arise to the extent the compositions of the 
combined groups change. 
 
ISSUE 4:  FDIC Fees (IRC §162(r)): 
 
Utah should decouple from the new federal limitation imposed on the deduction of FDIC fees 
for certain banks.  The federal provision disallowing a deduction for these fees was included 
purely as a means of raising revenue to off-set other provisions that reduced the overall amount 
of corporate federal income taxes that will be paid to the federal government.  Furthermore, this 
provision negatively impacts institutions with a significant presence in Utah. 
 

CONCLUSION 
 
For the reasons described above, it is critical that Utah address the changes caused by the TCJA in 
2018 and decouple from the four provisions discussed above. 
 
 
 

	


